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i GVERVIEW OE CONNMONCARRIERI OBILIGATIOGON

= Histencal Basis: am ancient legal dogcirine, traced hack 1o

Englishi cemmon law!and heyond

— Common law mandated carriers “te receive alllgeods and passengers’ —
altheugh i his ceach be full* he'was not liakle for failing te transpert more
than he ceuld carry. Pennsylvania R.R. Co. v. Puntan Coeal Mining Co:,
237 U.S. 121 (1915)

= Part of U.S; legal doctrine for wellfover 125 years

= Rallreads have a “higher standarnd of responsipility” with
[egard te the provisien ofi Commoen Carfier Senvice hecause
of the camers” “quasi-public nature.” G.S. Roofing
Products Co. v. STB, 143/ F.3d 387 (8! Cir. 1997)

— Rallread right eff way/ Inf many. respects akin to public highways, and
generally, a common| carnrier railioad’s rates, practices, and SEnices must
e reasonanble
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II. CURRENT STATUTORY BASIS

= Commen carrer obligation; IS new: statutery and! ehbligation
even preader than at common! 1aw.

— Obligation addeditoi the: Interstate: Commerce Act in 1906

— Transpertation Act off 1920 sulbsequently “Iimpesed an affirmative duty’ on
the [ICC] teifix rates andl to take ether Important Steps te maintain an
adeguate railway: senvice for the peeple ofithe United States.” R.R.
Comm’'n oft Wisc. V. Chicago, B&O R.R. Co., 257 ULS. 563 (1922)

= Cumently emboedied pramarily n 49 U.S.C. s111041(a) (rail
carriers providing common| carier: transpostation “shall
provide the transpoeriation 6 SerVice on reasoenanle
reguest”)

= Generally, applicanle tornen-contiact, nen-exemp traffic

— See, e.9., 49 U.S.C. 5§ 10709(h) (enly duties In cenmnection with; service
previded under contract are these specified by the terms) ofi the: contract)
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I CURRENIFSTATUNORY BASIS (Continted)

= The Surface Transportatlon Board (STB) has authority to
regulate a rallread’s common carrier activities: In vVamnous

FESPECLS:

— Rates: Carrier has duty to provide rates, for service toiany person,
0N reasenable reguest, andl rates fier captive custemers “must e

reasoenapble” 49/U.S.C. 810704 (d)(1)

— Practices: “A raillcanier providing [commen carrier rail senvice]
shall establishireasonable . . . nules and practices related to that
transportation or service” 49 U.S.C. 810702

= [ STB finds that a practice: Is, unreasenahle; it can erder the railread te
desist and 1o adept a reasenable practicer 49 U.S.C. 810704

— Senvice: Generally, common carier ebligation’ iIncludes duty. te
provide adegquate’ track and other Senvice equipment and facilities,
and te previde service “with reasenable dispatch”

= In times of temporary’ emergency/shortage of capacity, the common

carrier obligation Is;generally torapportion capacity’ reasenanly among
Shippers reguesting service
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I APPLICATION OF THHE OBLIGATION IIN PRACTCE

= he STB has implemented rules off general applicanility
Withi respect to the commen carrier obligation when
Warranied

— E.q., STB In Ex Parte No. 661 determined that It was an
Unreasenanle practice for railroads o compuie filelfsurcharges as a
PEercentage off existing rates, andl eradered carrers te change
practices

— E.g., withi UP/SP post-merger service failuresiinilate 1990s, STiB
ISSUEed emergency Senvice orders; Including allowing carriers to
Operate ever the tracks ofi anether, pursuant to/49'U.S.C. § 11123
(emergency senvice orders are authornzed for a peried ofi up to 270
days Where emergency conditions exist “ofi such magnitude as te
have substantial adverse effects on shippers, or en rail service in a
iegion of the United States; or that a rall carrier . . . cannet transpert
the traffic offered te It 1 a manner that preperly: serves the public?)
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I @BLIGATHON OFE THHE OBLIGATHONINPRACTICE (contnued)

= However, commen canmier ebligation matiers are most
often decided Inithe context ofi Inadividualladjudications.

— The essence ofi the doectrine Is one ofi ‘reasonableness” determined
On a case-hby-case basis, Under a fact-speciiic Inguiny

= E.g., carriers “cannot lawiully make fulfilling thelr statuteny ohligatiens
contingent uponiwhether they: think it Is ‘worth It" to do se” See, e.q.,
Pejepscot Indus. Park, Inc. (STB Decket No. 33989)

— Current hot Issue: TIH mevements

= ST B Ex Parte No. 677 (Sub-No. 1) AAR prepesed STB Issue a policy.
Statement that It woeuldibe reasonable for railreads te reguire shippers
ofi TIHs to (1) indemnify: rallread for all liability in excess of $500 million
and (2) reguire shippers toe canmmy iInsurance: at levels reguired! by,
railread

=SB Einance Docket No. 35219 (June 2009): ST B grants petition for
declaraiony order by shipper that UP hasian okligatien te quote
COMMONn carrer rates and provide senvice for TIH movements.

= |ssue could ulimately: e reselved threugh legisiation, and railreads
have seught relief from Congress

SLOVER & LOETUS LLP 1



I @BLIGATHON OFE THHE OBLIGATHONINPRACTICE (contnued)

= Pessihle current/future ISSUes With respect to; cCommon| Calter Senvice
ehligation

Carmers ane increasingly Seeking to Impoese vaneus accessorial fees (e.q.,
surcharges, private railcar maintenance requirements, envirenmental
mitigation, etc.) 6/ cUstemers WhICh CUSIGmMErs are Concerned are a meamns
off avolding expenses and shifting cests

Carriers are increasingly refusing to provide specific service standards
(e.q., cycle times) for bulk commoedity customers

Prier to recent economic downturn, SOme Carriers Were increasingly.
Implementing service embargoes for extended time periods. (Are carrers
motivated 1o presenve seme level of shortfall in capacity and/or the
curtailiment eff SenVvice as paiit ef prcing strategy?)

Carriers may seek to Impose FRA Inspection| requirements en shippers

Carriers may Seek, as a precondition of Senvice, to Impose: sustantial
destination| rail infrastructure investment requirements;exceeding
reasonable historic reguirements

Carmiers may seek te shifit liability requirements; 0/n CUSIemers
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